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L A W  O F F I C E S  

, I 1 I. I * *  
M O H R ,  H A C K E T T ,  P E D E R S O N ,  BLAKLEY & R A N D O L P H ,  P . C .  

2 8 0 0  N O R T H  C E N T R A L  A V E N U E  S U I T E  I t 0 0  
P H O E N I X  A R I Z O N A  8 5 0 0 4  1 0 4 3  

T E L E P H O N E  ( 6 0 2 )  2 4 0  3 0 0 0  

F A C S I M I L E  ( 6 0 2 )  2 4 0  6 6 0 0  
( A Z  B A R  F I R M  N O  0 0 4 6 6 0 0 )  

Thomas K. Chenal (AZ Bar No. 006070) 
(tchenal@mhplaw.com) 

David W. Garbarino (AZ Bar. No. 022452) 
(dgarbarino@mhplaw.com) 

Attorneys for the Town of Carefree 

BEFORE THE ARIZONA CORPORATION COMMISSION 

NO. SW-02361A-05-0657 

TOWN OF CAREFREE’S RESPONSE 
TO STAFF’S ALTERNATIVE 
RECOMMENDATIONS FOR USE OF 

I [N THE MATTER OF THE 
4PPLICATION OF BLACK 
MOUNTAIN SEWER 
ZORPORATION, AN ARIZONA 
ZORPORATION, FOR A 
DETERMINATION OF THE FAIR 
VALUE OF ITS UTILITY PLANT 
4ND PROPERTY AND FOR 
[NCREASES IN ITS RATES AND ) ACCOUNT 
2HARGES FOR UTILITY SERVICES ) 

r FUNDS IN THE HOOK-UP FEE 

3ASED THEREON. 1 
1 

The Town of Carefree (the “Town”) hereby responds to Staffs Alternative 

Xecommendation for Use of Funds in the Hook-up Fee Account. During the hearing in 

:he above-referenced matter the Arizona Corporation Commission Staff (“Staff ’) 

suggested, through the testimony of Marlin Scott, Jr. (“Scott”), that it had an alternative 

-ecommendation that was not included in Staffs pre-filed testimony (the “Alternative 

Zecommendation”). The Alternative Recommendation related to the hook-up fee 

iccount. Based on the testimony of Scott, the Alternative Recommendation was that 

nstead of refunding existing hook-up fees collected by Black Mountain Sewer 

2orporation (“BMSC”) as originally recommended by Staff, the hook-up fee monies 

:odd be used to fund needed improvements to the BMSC sewer system. Staff has now 

I 414042.1\16701-087 (6/19/2006) 
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withdrawn the Alternative Recommendation because, in part, “[tlhe Town . . . did not 

ask Mr. Scott any questions on cross examination” and therefore does “not appear to 

have a position on the Alternative Recommendation.’’ The Town disagrees with Staffs 

characterization of the Town’s position on the Alternative Recommendation and 

stresses that the Town considers the Alternative Recommendation a viable solution to 

the odor problems raised by the Town. 

The Town vigorously disputes Staffs suggestion that the Town does “not appear 

to have a position on the Alternative Recommendation.” First, Staffs position that the 

Town needed to indicate its approval of the Alternative Recommendation through cross- 

examination of Scott is unreasonable. Scott was Staffs witness. There is no way Scott 

could testify regarding the Town’s position on the Alternative Recommendation. 

Second, the Town understood that it would have an opportunity to evaluate the 

Alternative Recommendation once Staff provided the Alternative Recommendation in 

writing as directed by Administrative Law Judge Dwight D. Nodes. The Staffs 

Alternative Recommendation was presented for the first time during Scott’s testimony. 

Based on questions posed by Judge Nodes and BMSC it was clear that Scott could not 

testify to the details of the Alternative Recommendation. As such, the Town understood 

that Judge Nodes directed Staff to provide the Alternative Recommendation to the 

parties for evaluation. The Town did not cross-examine Scott on the Alternative 

Recommendation as he appeared to only know its overall concept and Staff would be 

providing the parties a written description of the Alternative Recommendation. 

Contrary to Staffs perception, the Town considers the Alternative Recommendation a 

41 4042.1\16701-087 (6/19/2006) 2 
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viable solution to a serious problem. 

The Alternative Recommendation may resolve the issues raised by the Town, 

other intervenors, and public comment. The Town’s position in this matter is twofold: 

(1) there is an odor problem caused by BMSC’s operations, and (2) any rate increase 

granted to BMSC should include provisions for the resolution of the odor problems. 

The Town does not oppose a rate increase as long as BMSC is required and able to 

resolve the odor problems. Contrary to Staffs assertion, the improvements necessary to 

resolve the odor problems are not “discretionary improvements.” BMSC is prohibited 

from “establish[ing] or maintain[ing] any unreasonable difference as to . . . service, 

facilities or in any other respect, either between localities or between classes of service.” 

A.R.S. 5 40-334(B). BMSC is also obligated to “furnish and maintain such service, 

equipment and facilities as will promote the safety, health, comfort and convenience of 

its patrons, employees and the public, and as will be in all respects adequate, efficient 

and reasonable.” Id. 5 40-361(B). Testimony of Stan Francom, Town’s Public Works 

Superintendent, Bob Dodds from BMSC, and public comment demonstrated that 

substantial odor problems exist, that not all of BMSC’s customers are receiving the 

same level of service from BMSC, and that there is significant customer dissatisfaction 

among BMSC’s customers, especially with respect to customers living near the CIE Lift 

Station and near Boulders Drive. Scott’s testimony of his drive-by examination of the 

BMSC system was not persuasive in demonstrating that no significant odor problems 

exists or that BMSC is in compliance with either A.R.S. $ 5  40-334(B) or 40-361(B). In 

light of BMSC’s obligations under A.R.S. $ 5  40-334(B) and 40-361(B), and the 

3 414042.1\16701-087 (6/19/2006) 
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considerable evidence presented in the above-referenced matter, Staffs comment that 

improvements are discretionary is incorrect. 

The Arizona Corporation Commission (the “Commission”) has the authority to 

order “additions or improvements to or changes in the existing plant or physical 

properties of a public service corporation” when such additions, improvements, or 

changes “ought reasonably to be made, or that a new structure or structures should be 

erected, to promote the security or convenience of its employees or the public,” which 

includes BMSC’s customers. The Alternative Recommendation 

offered by Staff is a practical means for the Commission to order BMSC to resolve the 

odor problems and the Town is genuinely interested in the Alternative 

Id. 5 40-33 1 (A). 

Recommendation. 

Withdrawal of the Alternative Recommendation deprives the Commission of a 

meaningful opportunity to evaluate a practical solution to address the odor problems. 

The Town believes that the Alternative Recommendation is a promising idea that 

addresses the odor issues raised by the Town. The Town stresses that it was and is 

genuinely interested in the Alternative Recommendation and would support the 

Alternative Recommendation if given the opportunity to do so. 

Ill 

Ill 

//I 

Ill 

Ill 

414042.1\16701-087 (6119/2006) 4 
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RESPECTFULLY SUBMITTED June 19,2006. 

MOHR, HACKETT, PEDERSON, BLAKLEY 
& RANDOLPH, P.C. 

B 

David. W. Garbarino 
Suite 155 
7047 East Greenway Parkway 
Scottsdale, Arizona 85254 
Attorneys for the Town of Carefree 

ORIGINAL and 13 COPIES 
of the foregoing filed June 19, 
2006 with: 

Arizona Corporation Commission 
Docket Control 
1200 Washington Street 
Phoenix, AZ 85007 

COPIES of the foregoing hand-delivered 
June 19, 2006 to: 

The Honorable Dwight D. Nodes 
Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
1200 Washington Street 
Phoenix, AZ 85007 

Keith Layton 
Staff Counsel 
Legal Division 
Arizona Corporation Commission 
1200 Washington Street 
Phoenix, AZ 85007 

COPIES of the foregoing emailed 
and mailed June 19,2006 to: 

Jay Shapiro 
Patrick J. Black 
FENNEMORE CRAIG 
3003 North Central Avenue, 
Suite 2600 
Phoenix, AZ 85012 
ishaDirom,fclaw .corn 
Attdmeg for Black Mountain Sewer Company 
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Robert E. Williams 
Vice President 
THE BOULDERS HOMEOWNERS ASSOCIATION 
P.O. Box 2037 
Carefree, AZ 85377 

Daniel W. Pozefsky 
Residential Utility Consumer Office 
1 1 10 West Washington Street, 
Suite 220 
Phoenix, AZ 85007 

COPY of the foregoing mailed 
June 19,2006 to: 

M.M. Shirtzinger 
34773 N. Indian Camp Trail 
Scottsdale, A 2  85262 
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